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(b) See 12.102(g) for the use of Part 12 
procedures for performance-based con-
tracting. 

[48 FR 42365, Sept. 19, 1983, as amended at 69 
FR 34227, June 18, 2004] 

37.602 Elements of performance-based 
contracting. 

37.602–1 Statements of work. 
(a) Generally, statements of work 

shall define requirements in clear, con-
cise language identifying specific work 
to be accomplished. Statements of 
work must be individually tailored to 
consider the period of performance, de-
liverable items, if any, and the desired 
degree of performance flexibility (see 
11.106). In the case of task order con-
tracts, the statement of work for the 
basic contract need only define the 
scope of the overall contract (see 
16.504(a)(4)(iii)). The statement of work 
for each task issued under a task order 
contract shall comply with paragraph 
(b) of this subsection. To achieve the 
maximum benefits of performance- 
based contracting, task order contracts 
should be awarded on a multiple award 
basis (see 16.504(c) and 16.505(b)). 

(b) When preparing statements of 
work, agencies shall, to the maximum 
extent practicable— 

(1) Describe the work in terms of 
‘‘what’’ is to be the required output 
rather than either ‘‘how’’ the work is 
to be accomplished or the number of 
hours to be provided (see 11.002(a)(2) 
and 11.101); 

(2) Enable assessment of work per-
formance against measurable perform-
ance standards; 

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment 
to encourage competitors to develop 
and institute innovative and cost-effec-
tive methods of performing the work; 
and 

(4) Avoid combining requirements 
into a single acquisition that is too 
broad for the agency or a prospective 
contractor to manage effectively. 

[48 FR 42365, Sept. 19, 1983, as amended at 64 
FR 32742, June 17, 1999] 

37.602–2 Quality assurance. 
Agencies shall develop quality assur-

ance surveillance plans when acquiring 

services (see 46.103 and 46.401(a)). These 
plans shall recognize the responsibility 
of the contractor (see 46.105) to carry 
out its quality control obligations and 
shall contain measurable inspection 
and acceptance criteria corresponding 
to the performance standards con-
tained in the statement of work. The 
quality assurance surveillance plans 
shall focus on the level of performance 
required by the statement of work, 
rather than the methodology used by 
the contractor to achieve that level of 
performance. 

37.602–3 Selection procedures. 

Agencies shall use competitive nego-
tiations when appropriate to ensure se-
lection of services that offer the best 
value to the Government, cost and 
other factors considered (see 15.304). 

[62 FR 44815, Aug. 22, 1997, as amended at 63 
FR 70292, Dec. 18, 1998] 

37.602–4 Contract type. 

Contract types most likely to moti-
vate contractors to perform at optimal 
levels shall be chosen (see subpart 16.1 
and, for research and development con-
tracts, see 35.006). To the maximum ex-
tent practicable, performance incen-
tives, either positive or negative or 
both, shall be incorporated into the 
contract to encourage contractors to 
increase efficiency and maximize per-
formance (see subpart 16.4). These in-
centives shall correspond to the spe-
cific performance standards in the 
quality assurance surveillance plan and 
shall be capable of being measured ob-
jectively. Fixed-price contracts are 
generally appropriate for services that 
can be defined objectively and for 
which the risk of performance is man-
ageable (see subpart 16.1). 

37.602–5 Follow-on and repetitive re-
quirements. 

When acquiring services that pre-
viously have been provided by con-
tract, agencies shall rely on the experi-
ence gained from the prior contract to 
incorporate performance-based con-
tracting methods to the maximum ex-
tent practicable. This will facilitate 
the use of fixed-price contracts for such 
requirements for services. (See 7.105 for 
requirement to address performance- 
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based contracting strategies in acquisi-
tion plans. See also 16.104(k).) 

PART 38—FEDERAL SUPPLY 
SCHEDULE CONTRACTING 

Sec. 
38.000 Scope of part. 

Subpart 38.1—Federal Supply Schedule 
Program 

38.101 General. 

Subpart 38.2—Establishing and 
Administering Federal Supply Schedules 

38.201 Coordination requirements. 

AUTHORITY: 40 U.S.C. 486(c); 10 U.S.C. Chap-
ter 137; and 42 U.S.C. 2473(c). 

SOURCE: 48 FR 42368, Sept. 19, 1983, unless 
otherwise noted. 

38.000 Scope of part. 
This part prescribes policies and pro-

cedures for contracting for supplies and 
services under the Federal Supply 
Schedule program, which is directed 
and managed by the General Services 
Administration (see Subpart 8.4, Fed-
eral Supply Schedules, for additional 
information). GSA may delegate cer-
tain responsibilities to other agencies 
(e.g., GSA has delegated authority to 
the Department of Veterans Affairs 
(VA) to procure medical supplies under 
the VA Federal Supply Schedules Pro-
gram). The VA Federal Supply Sched-
ules Program is covered by this sub-
part. Additionally, the Department of 
Defense manages a similar system of 
schedule contracting for military 
items; however, the Department of De-
fense systems are not a part of the Fed-
eral Supply Schedule program. 

[69 FR 34239, June 18, 2004] 

Subpart 38.1—Federal Supply 
Schedule Program 

38.101 General. 
(a) The Federal Supply Schedule pro-

gram, pursuant to 41 U.S.C. 
259(b)(3)(A), provides Federal agencies 
with a simplified process of acquiring 
commercial supplies and services in 
varying quantities while obtaining vol-
ume discounts. Indefinite-delivery con-
tracts are awarded using competitive 

procedures to firms. The firms provide 
supplies and services at stated prices 
for given periods of time, for delivery 
within a stated geographic area such as 
the 48 contiguous states, the District of 
Columbia, Alaska, Hawaii, and over-
seas. The schedule contracting office 
issues Federal Supply Schedule publi-
cations that contain a general over-
view of the Federal Supply Schedule 
(FSS) program and address pertinent 
topics. 

(b) Each schedule identifies agencies 
that are required to use the contracts 
as primary sources of supply. 

(c) Federal agencies not identified in 
the schedules as mandatory users may 
issue orders under the schedules. Con-
tractors are encouraged to accept the 
orders. 

(d) Although GSA awards most Fed-
eral Supply Schedule contracts, it may 
authorize other agencies to award 
schedule contracts and publish sched-
ules. For example, the Department of 
Veterans Affairs awards schedule con-
tracts for certain medical and non-
perishable subsistence items. 

(e) When establishing Federal Supply 
Schedules, GSA, or an agency dele-
gated that authority, is responsible for 
complying with all applicable statu-
tory and regulatory requirements (e.g., 
Parts 5, 6, and 19). The requirements of 
Parts 5, 6, and 19 apply at the acquisi-
tion planning stage prior to issuing the 
schedule solicitation and do not apply 
to orders and BPAs placed under re-
sulting schedule contracts (see 8.404). 

[65 FR 36025, June 6, 2000, as amended at 69 
FR 34239, June 18, 2004] 

Subpart 38.2—Establishing and 
Administering Federal Supply 
Schedules 

38.201 Coordination requirements. 

(a) Subject to interagency agree-
ments, contracting officers having re-
sponsibility for awarding Federal Sup-
ply Schedule contracts shall coordi-
nate and obtain approval of the Gen-
eral Services Administration’s Federal 
Supply Service (FSS) before— 

(1) Establishing new schedules; 
(2) Discontinuing existing schedules; 
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